©2022 Anesthesia Patient Safety Foundation. All rights reserved. Reprinted with permission from Anesthesia Patient Safety Foundation.
Copying, use and distribution prohibited without the express written permission of Anesthesia Patient Safety Foundation.

APSF.ORG

apsf

NEWSLETTER

THE OFFICIAL JOURNAL OF THE ANESTHESIA PATIENT SAFETY FOUNDATION

CITATION: Thomas B. A patient's right to refuse medical
treatment. APSF Newsletter. 2022;37:64-65.

A Patient's Right to Refuse Medical Treatment

by Brian Thomas, JD

The following information is a limited overview of competent adult patients’ right to refuse blood and blood products based on their religious beliefs.
The right to refuse medical treatment is a very complex area of the law. It should be noted that this overview is not intended as legal advice. Statements
of law and legal opinion should be carefully reviewed considering more recent statutory enactments and case law. Also, different standards may apply

depending on the jurisdiction in which you practice.

INTRODUCTION

The right to refuse medical treatment is gen-
erally based on the common law right of self-
determination of one's body, the ethical
principle of respect for autonomy,' and the doc-
trine of informed consent.? Further, the right to
refuse treatment has also derived from a fed-
eral and state constitutional right to privacy.®
The United States Supreme Court has also held
that a competent person has a liberty interestin
the Due Process Clause in refusing any
unwanted medical treatment.* The right to
refuse medical treatment may also be based
upon the freedom of religion.® Competent
patients have the right to refuse any medical
treatment, including blood and blood product
transfusions, for themselves.® Accordingly, a
competent adult patient who does not want to
receive blood or blood products should be
required to sign a release that explains the risks
inherent in refusing treatment and holds harm-
less any health care providers, hospital, facility,
and any of their employees and agents from all
liability arising out of the refusal of treatment.
However, as the following case study highlights,
even when competent adult patients or their
legal representatives are provided with com-
prehensive informed consent discussions of
the risks of refusing blood and blood products
and those communications are documented in
the medical record, that does not necessarily
prevent litigation from being filed against those
health care providers in the event of patient
injury or death.

CASE STUDY

A 54-year-old male patient with a history of
nausea, fatigue, and multiple syncopal epi-
sodes arrived via ambulance at the hospital
emergency department. The patient was a
Jehovah’s Witness and advised his providers
he did not want to receive blood or blood prod-
ucts. His hemoglobin (Hgb) was 9.5.

After the patient was observed for approxi-
mately six hours, the clinical decision unit
determined the patient should undergo esoph-
agogastroduodenoscopy (EGD). While prepar-
ing for that procedure, the patient experienced
hypotension and an increased heart rate upon
attempting to stand. Because of this episode

and his decreasing Hgb, an intensive care unit
(ICU) consult was ordered.

The ICU staff evaluated the patient and
noted that he was more hemodynamically
stable while he was lying down. A progress
note entered by the ICU attending indicated the
gastroenterologist discussed the endoscopy
with anesthesia but stated that “anesthesia
determined the patient is currently too unstable
to undergo the procedure at this time.” An ICU
resident documented that he called the anes-
thesiologist and discussed the case, but the
anesthesiologist was unwilling to take the
patient for the endoscopy. The ICU staff then
administered IV fluids in an effort to stabilize the
patient for EGD, but his condition worsened
over the next few hours.

An emergent EGD was ultimately performed
bedside on the day of admission. The EGD
revealed clotted blood in the gastric fundus and
a bleeding ulcer in the intestine, which were
coagulated by the endoscopist.

-

The following day the patient’s condition
deteriorated, and he became more hemody-
namically unstable; his Hgb dropped to 3.5, and
he was intubated and sedated. An exploratory
laparotomy was performed, and a 2-cm oozing
ulcer was found on the medial wall of the duo-
denum. The ulcer was sutured and over-sewn
by the surgeon. Another anesthesiologist
administered the general anesthetic for the
second procedure. He noted that the patient's
power of attorney (POA) consented to the sur-
gery and again refused blood products. The
anesthesiologist noted in the preanesthesia
evaluation that he informed the POA that with-
out blood transfusion, the patient would proba-
bly not survive the surgery. The patient was
assessed as an American Society of Anesthesi-
ologists Physical Status 5E.

On the following day, the patient was admin-
istered 5 units of Hemopure®, a blood alterna-
tive, which increased his Hgb to 4.5. The patient
survived the procedure and was returned to
ICU. However, the patient went into cardiac

See “Right-to-Refuse,” Next Page
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Risk Management Strategies for Providers Who Provide Medical Care
to Those Patients Who Refuse Medical Treatment

From “Right-to-Refuse,” Preceding Page

arrest later that morning; resuscitation efforts
were aborted following a discussion with the
patient's mother, and he expired.

The patient’s mother sued the emergency
room physician, ICU resident, ICU physician,
gastroenterologist, anesthesiologist, and the
hospital. The plaintiff alleged the defendants
breached the standard of care by failing to
treat the patient's internal bleeding in a timely
manner.

Plaintiff alleged the defendants should have
performed the EGD and laparotomy sooner.
Plaintiff retained three experts to support her
theory: an internal medicine expert, a gastro-
enterology expert, and an anesthesiology
expert. All three experts opined that the
defendants breached the standard of care by
failing to treat the patient before his blood
count dropped so low.

The defendants moved for summary judg-
ment disposition under state law.” The defen-
dants argued that, even if defendants were
negligent, the doctrine of avoidable conse-
quences precluded the plaintiff from recovering
an award. Defendants noted that, under the
doctrine of avoidable consequences, a party
could not recover for losses that they could
have avoided through reasonable effort or
expenditure. The defendants argued that the
patient could have avoided death had he
accepted a blood transfusion—a minimally inva-
sive treatment with little risk.

The trial court granted the defendants'
motion for summary judgment. The court ruled
that by rejecting a blood transfusion, the patient
had failed to take advantage of objectively rea-
sonable means to avoid the consequences of
the defendants' alleged negligent conduct. The
court found that the blood transfusion was a
minimally invasive procedure and that all three
of the plaintiff's expert witnesses agreed that it
would likely have saved the patient’s life. Plain-
tiff appealed the trial court’s decision to the
state’s court of appeals. The court of appeals
affirmed the lower court’s ruling resulting in the
final dismissal of this litigation.

The right to refuse medical treatment gener-
ally is a very complex area of the law. Due to

Table 1: Depicts risk management strategies for providers managing patients who

refuse medical treatment.

Risk Management Strategies and Considerations for

Patients Who Refuse Medical Treatment’

1. | Educate the patient or their legal representative as much as possible about the
treatment recommendations and the risks of refusing treatment

that is in their best interests

2.  Attempt to discover the patient’s reasons for refusing care and discuss these with the
patient to determine if there are ways to compromise so the patient can receive care

3. | With the patient’s permission, speak with family, legal representatives, or clergy to
determine if that might help the patient reconsider their refusal of treatment

4. | Consider a mental health referral if the patient has overwhelming anxieties about
receiving care or shows psychiatric comorbidities and is willing to be evaluated

5. | Document your efforts to educate the patient, the rationale for your recommended
treatment, and the patient’s refusal of care

the refusal of treatment

6. | Have the patient sign a release that explains the risks inherent in refusing treatment
and holds harmless the health care providers and facility from all liability arising out of

conflicting legal precedents, the validity of the
refusal of treatment depends on the patient’s
situation. For example, if the patient is a minor,
courts have generally ordered that blood trans-
fusions be administered in life-threatening
cases over the objections of parents who
based their decision on religious grounds. State
laws vary and are less clear for a minor in a less
than life-threatening situation. If the minor is a
teenager, joint refusal of the patient and the par-
ents would likely be valid.

For these reasons, anesthesia and other
health care professionals should seek the
advice and assistance of legal counsel when
caring for a patient who refuses medical treat-
ment (Table 1). Also, hospitals and facilities need
to develop a response in advance of a medical
emergency because of these same complexi-
ties. If procedures are not already in place, it
may be impossible to marshal the necessary
resources within the time required by a medical
emergency.

Brian J. Thomas, JD, is vice president of Risk
Management at Preferred Physicians Medical
(PPM), a medical professional liability com-
pany for anesthesia professionals, in Over-
land Park, KS.
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